
Extract from Hansard 
[ASSEMBLY - Wednesday, 19 March 2003] 

 p5586b-5591a 
Dr Judy Edwards; Mr Terry Waldron; Mr Bernie Masters; Dr Elizabeth Constable 

 [1] 

CONTAMINATED SITES BILL 2002 
Consideration in Detail 

Resumed from an earlier stage of the sitting.   

Clause 11:  Reporting of known, or suspected, contaminated sites -  
Debate was adjourned after the clause had been partly considered.   
Dr J.M. EDWARDS - by leave:  I move the following amendments - 

Page 11, line 15 - To insert before “Each” the following -  

The CEO is to ensure that  
Page 11, line 16 - To delete “to be”. 
Page 11, line 16 - To delete “by the CEO”. 
Page 11, line 18 - To insert after “section” the following -  

or that reasonable attempts have been made to do so 
If my amendments are successful, clause 11(7) will read -  

The CEO is to ensure that each owner and occupier of a site in relation to which the CEO has received a 
report is informed in writing within 14 days after the day on which the report was received that a report 
has been made under this section or that reasonable attempts have been made to do so.   

I have moved the amendments to make this clause consistent with the other clauses in the Bill, particularly for 
cases in which suspected contaminated sites are reported by a third party.  It may be extremely difficult to track 
down and inform each owner and occupier.  Therefore, the various amendments will ensure that the chief 
executive officer will try to inform the owner and occupier, but, if, after reasonable attempts, it is not done 
within 14 days after the day on which the report was received, the CEO will not breach the Act.   

Mr T.K. WALDRON:  The amendments will relax the guidelines under which owners and occupiers are told that 
a report has been made about their land.  I am concerned that the department may claim that it has tried to inform 
the owner or occupier when, in reality, it has not.  The minister has mentioned the difficulties with third parties, 
which I acknowledge and understand.  However, I am concerned that the amendments may create a situation in 
which an owner and occupier is not informed, even though the CEO has attempted to do so.  Is that considered a 
danger, or do the difficulties outweigh that danger?   

Dr J.M. EDWARDS:  Such circumstances will not be triggered very often.  Imagine a site that comprises a 
group of units and many owners and occupiers, some of whom live overseas.  In my electorate there are big 
blocks of flats and sometimes it is difficult to get in touch with the owners because they are somewhere deep in 
Asia, for example.  The clause will state that the CEO must ensure that each owner and occupier of a site 
receives notice that a report has been made.  However, it will also set a 14-day time frame.  Within a fortnight of 
the report being received, the CEO must try hard to inform the owners and occupiers that the report has been 
received, and he or she will have to provide evidence that “reasonable attempts to do so” have been made.  For 
example, a CEO may have to inform a pastoralist who lives in a remote part of the State that a report has been 
made about his or her land.  The CEO may post the letter within the 14 days, but by the time it reaches the 
nearest post office and is received by the pastoralist, the Act has been breached.  If a person were to receive 
notice of the report 21 days later, the CEO would still be covered, because he or she would have ensured that the 
owners or occupiers had been notified.  In such a situation, the reasonable attempt would be that the letter was 
posted within the specified time.  The amendments will not allow the CEO to get out of doing anything; they will 
ensure that he or she can provide the evidence that reasonable attempts were made to inform owners and 
occupiers.   

Mr T.K. WALDRON:  I accept that.  However, if the CEO cannot contact someone within 14 days, is the onus 
on the CEO to continue to try to locate that person?   

Dr J.M. EDWARDS:  The intent is to notify owners and occupiers.  Generally speaking, that will be fairly 
straightforward.  The CEO will look at who holds the title of the land and determine the occupier from council 
records and the like.  In my electorate, there have been cases in which getting in touch with an absentee landlord 
has been quite difficult.  The department will continue to make those endeavours, because an ethos behind the 
Bill is to make people aware of what is going on.  However, there are practical limitations in notifying absolutely 
every owner and occupier within 14 days.  In my electorate I am dealing with a case in which a young woman 
who is overseas has lost her licence.  The police are having difficulty informing her that she has lost her licence 
because they cannot hand her the notice.   
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Amendments put and passed.  

Clause, as amended, put and passed.  

Clause 12:  Programme for reporting sites -  
Mr B.K. MASTERS:  I move -  

Page 12, line 3 - To delete “6” and substitute “12”.   

This clause relates to the program that will be established for the identification and reporting of sites, which must 
be submitted to the CEO for approval within six months after the commencement of this Act.  

This is not a big issue.  However, I believe that a government agency such as the Department of Land 
Administration, which must be responsible for thousands and thousands of sites, would need more than six 
months to get its act together.  I understand that the program will not set out what has happened to every one of 
the sites.  However, an organisation such as DOLA may need to gain state government approval at budget time 
for increases in staff levels to allow a program to be put in place.  I would have thought that DOLA would need 
12 months to do that, so that there would be an absolute guarantee that a budgetary consideration would be made 
in its favour to allow it to implement the program that it would put forward to the chief executive officer.  This is 
a suggestion to the minister.  I appreciate what the Government and the minister are trying to do by getting these 
programs up and running as soon as possible after the Act comes into force.  However, for government agencies 
in particular, I believe six months is too short a time.  To me, 12 months makes a lot more sense.   

Dr J.M. EDWARDS:  This is a good point.  Clearly, as we have developed this Bill, one of the things we have 
had in mind is that government needs to demonstrate that it is taking the whole Bill seriously.  Departments have 
already begun the task of identifying the nature of the sites or types of sites that may be contaminated and have 
started work on estimating the number of sites in each category that may be contaminated.  I am pleased to 
inform the Chamber that I have seen preliminary work from a large number of agencies.  As the member rightly 
mentioned, DOLA is one of those agencies.  For some months it has been working through estimates of the 
number of sites it is likely to have.   

I will reiterate what the member said.  The program is to specify the sites or the types of sites to be identified and 
reported.  Therefore, it is a pretty basic first step.  It is not locking people into remediation; it is certainly a 
number of steps back from that.  However, it is locking them into that six-month time frame to look at the risk 
they face and work out how they will manage it.  Many companies are already looking at this issue.  Even if this 
legislation had not been introduced, I believe they would still be looking at it, because they know that these are 
the risks and contingent liabilities that they carry.  

I am not prepared to accept this amendment.  As I said previously, this program will identify some sites on 
which there is a public health risk, and action will need to be taken.  It will also give everyone a much better 
handle on the steps they need to take to investigate these sites and to follow up the results of the investigation.   
Amendment put and negatived. 
Mr B.K. MASTERS:  I refer the minister to subclause (4), which states - 

The CEO may, by written notice given to a person who has had a programme approved under 
subsection (1), amend the programme subject to subsection (5). 

Are there appeal rights against the CEO if he or she amends the program?  I cannot see where in the Bill the 
appeal rights exist.  It is conceivable, although unlikely, that a company, an agency or even an individual will 
submit a program, and the CEO may then change it in a way that cannot be appealed.  Those changes could be 
quite onerous or unreasonable, or there may be other problems with them.  Is there an appeal right? 
Dr J.M. EDWARDS:  No, there is not an appeal right.  However, I refer the member to subclause (5), which 
states - 

A programme is not to be amended so as to - 

(a) reduce the time within which the programme is to be completed; 
If the CEO were to unilaterally say no, he wants it done much more quickly, that would be unfair.  That cannot 
happen because the person who submitted the program for approval must have agreed in writing to the 
amendment.  If the member reads the whole of subclause (5), he will see that a program is not to be amended so 
as to reduce the time or increase the extent of the identification or reporting unless the person who submitted the 
program has agreed in writing to the amendment.  If the person does not agree in writing, the CEO cannot force 
the issue. 
Mr B.K. MASTERS:  I understand what the minister is saying, but I am not convinced that the CEO is 
necessarily bound in the way the minister indicated.  Subclause (5) contains only paragraphs (a) and (b), yet 
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subclause (3), which is designed to outline the program and what it will cover, has five paragraphs, (a) to (e).  
Although subclause (5)(a) is specific, clear and understandable, subclause (5)(b) is a little ill-defined or open to 
interpretation, in my view, and it could be argued that some or all of paragraphs (a) to (e) of subclause (3) are or 
are not encapsulated by the meaning of subclause (5)(b).  I see an opportunity for the CEO to create a more 
onerous and costly program - certainly not a speedier program, because subclause (5)(a) does not allow it - and 
the person who has submitted the program may not have the ability to object to it because the CEO has 
determined that subclause (5)(b) does not provide that person with an ability to object under any or all of 
paragraphs (a) to (e) of subclause (3).  I am just flagging a concern I have that the CEO may not feel as 
constrained as the minister believes he will feel. 

Dr J.M. EDWARDS:  The intent of subclause (5) is to make sure that after the program has been agreed, it 
cannot be made more onerous.  Therefore, I argue that paragraph (b), which states that the program cannot be 
amended so as to increase the extent of the identification or reporting to be carried out under the program, covers 
many of those items in paragraphs (a) to (e) of subclause (3).  If the CEO were to start doing that, it would defeat 
the purpose of the whole exercise, because the nature of the program is to have a process and a document that 
outline the sites or the types of sites and the work that will be done in a measured way down the track to get to 
the bottom of and manage all those sites.  The aim of the whole program is to be reasonable about giving people 
the ability to move through in a measured way and do that work, recognising that we want those sites that create 
an immediate public health or environmental issue to be dealt with properly.   
Mr B.K. MASTERS:  I have known some CEOs who have not deemed it appropriate to be reasonable in some of 
their dealings with members of the public or government agencies.  Nonetheless, the important thing is that the 
minister’s expectation is now reported in Hansard; that is, that subclause (5)(b) constrains the ability of the CEO 
to amend the program in terms of the various aspects covered by subclause (3)(a) to (e) inclusive.  It is important 
that the minister’s comments are on the record.  Be it on the CEO’s head if he or she decided to go against the 
clear direction that I believe the minister just gave.  
Clause put and passed.   
Clause 13:  CEO to classify sites - 
Mr B.K. MASTERS:  I move - 

Page 13, after line 28 - To insert the following - 

(c) shall consult with the owner and occupier of the site.   
Clause 13 in general gives the CEO the authority to classify sites according to a seven-stage classification 
system.  However, clause 5 specifically provides that, before classifying a site, the CEO will consult with the 
Department of Health and may seek comments from any public authority.  However, the CEO should be required 
to consult with the owner-occupier of the site.  It seems logical to me that a CEO, who has enormous powers to 
be able to impose the implications of this Bill onto a private landowner, would do so knowing that, potentially, 
very severe financial considerations will need to be addressed by the landowner-occupier, yet subclause (5) does 
not require the CEO to consult with the owner or occupier.  Perhaps the Bill has been written in this way for a 
reason.  However, if it is an oversight, I seek the minister’s support for the amendment in my name.  

Dr J.M. EDWARDS:  The Government does not support this amendment.  When the notice is issued, all owners 
and occupiers will be notified.  We feel that as the classification process proceeds, it is not necessary to seek 
comments from each and every one of the owners or occupiers.  There is nothing here that constrains the CEO 
from talking to an owner or occupier.  However, we do not believe it is necessary in this part of the Bill to 
impose that further requirement.  People will already know about it because of the notices and the obligation 
under the notices - the receipt of the report - to have those people notified.  

Mr B.K. MASTERS:  I appreciate that the CEO must notify the owner or occupier that the site is being assessed.  
However, surely there is a significant difference between the action of assessing the site versus the action of 
classifying a site.  One hopes that classification of a site can occur only after a site has been assessed.  In other 
words, they are two separate consequential actions.  The owner and/or occupier would be involved in the first 
stage; surely, therefore, the owner and/or the occupier should be involved in the second stage.   
Under subclause (5)(b) the CEO may seek comments from any person who has, in the opinion of the CEO, a 
direct interest in the classification of the site.  I interpret that to mean that the owner and/or occupier must have 
his comments sought because, clearly, he has a direct interest in the classification of the site.  I am seeking to add 
paragraph (c) to make it clear that the CEO must consult with those one or two people.  I hope that I can eat my 
cake and have it too.  If the minister is not prepared to agree to my amendment, perhaps she will agree that a 
person having a direct interest in the classification of the site would have to mean “owner and/or occupier,” in 
which case my concern will be addressed.  I suspect that the minister will put a contrary argument.  



Extract from Hansard 
[ASSEMBLY - Wednesday, 19 March 2003] 

 p5586b-5591a 
Dr Judy Edwards; Mr Terry Waldron; Mr Bernie Masters; Dr Elizabeth Constable 

 [4] 

Dr E. CONSTABLE:  I am inclined to support this amendment because it is important that an owner be 
consulted.  I am not yet convinced by the minister’s comments that notification of an owner means that he has 
been consulted.  Notification is one thing and consultation is another.  This Government has prided itself on 
consultation.  Surely it needs to be very clear in this part of the Bill that an owner should be consulted about 
classification.  In fact, the owner might have a lot of information that is very valuable to the CEO or the CEO’s 
delegate, which could be very helpful in the classification.  

I am also interested in exploring a little further what is meant by “any person who has a direct interest in the 
classification of a site.”  I refer to the example I gave earlier about neighbours of a contaminated site that 
contains a disused service station.  Would they be seen as people with a direct interest and would they be 
consulted routinely or only as the CEO saw fit?  Surely the immediate neighbours of a site would have a direct 
interest and should be consulted.  
Dr J.M. EDWARDS:  Members have raised good points.  When a person reports that a site may be 
contaminated, each owner and occupier will be notified that such a report has been made.  
Dr E. Constable:  Notifying is not consulting.  
Dr J.M. EDWARDS:  They will be notified that a report has been made.  As the member for Vasse said, the next 
step is assessment and consideration by the CEO of classification.  The clause is written this way because, in 
many ways, the determination of classification is more of a scientific and risk exercise: how should a site be 
classified?  What risk does it impose?  How contaminated is it?  What is the evidence?  Once the classification 
has been made, people have the right of appeal to the independent committee against the level of classification.  
We could amend the clause to provide that owners or occupiers must be consulted.  However, most owners will 
say, “No, I disagree with that; I do not want that to happen.”  In many ways that would defeat the intent of the 
Bill, which is to have sites classified and entered on the database so that people know about the contamination or 
potential contamination, and so that work is undertaken to clean it up if that is needed.  This clause provides that 
classification will occur based on examination of the sites, and the risk.  The owner or occupier will then be 
informed and will have a right of appeal if he is unhappy with the type of classification.  The person with a direct 
interest in the classification of the site at subclause (5)(b) is likely to be the owner; therefore, to that extent, I am 
answering the member’s question.  However, that is qualified because it provides that before classifying a site, 
the CEO may seek comments from any public authority etc.  I will listen to the member’s response.   
Dr E. Constable:  The minister did not answer my question about immediate neighbours of the site.  Would they 
be seen as any people with a direct interest? 
Dr J.M. EDWARDS:  As I have said before, this division attempts to look at the risk of contamination and get to 
the bottom of it.  I am informed by the departmental representative that the site alluded to by the member in her 
electorate would be classified as contaminated because of the nature of the complaint.  The neighbours would 
not have been contacted because the CEO would have had enough information to keep moving towards 
classification. 

Dr E. Constable:  Do the neighbours not have a direct interest? 
Dr J.M. EDWARDS:  Only if the direct interest was in the nature of the risk or the contamination rather than any 
direct property risk by virtue of living next door. 
Dr E. Constable:  At what stage would the neighbours be informed about the risk or the classification? 
Dr J.M. EDWARDS:  The answer to the member’s question is why we want to get through this quickly and put 
it on the public database.  We have made a commitment that sites will be listed on a public database that is freely 
accessible.  People will not have to pay to get access to the database.  Once established, all sorts of people will 
take notice and make comment.  The information will be in the public arena.  While I appreciate what the 
member is saying about an owner being consulted, I believe most owners will object and some will involve 
lawyers.  They will then put up barriers to why a site should not be classified and why it is not a problem.  It will 
cause further delays.  A site, such as in the member’s electorate, in which a classification needed to be made and 
people got on and dealt with it, will not help us achieve that outcome. 
Mr B.K. MASTERS:  We live in the real world, not a virtual world.  The reality of this world is that the CEO 
and other bureaucrats within the Department of Environmental Protection - or whatever it will be called once it 
is restructured - will be susceptible to public pressure, media comment and a range of other things.  I give the 
example of a land development in the south eastern corner of Margaret River - outside my electorate - which 
comprises 7.5 hectares of remnant regrowth, heavily logged and seriously degraded forest.  Because of 
community objection and a campaign run by a few local people, the area has been assessed formally by the EPA, 
presumably because of its nature conservation values.  In a similar way, I can see the CEO or a bureaucrat 
responsible for site classification being tempted to classify a site as “contaminated-restricted use” if a campaign 
was mounted by an individual or group, rather than report unsubstantiated claims or what other wording the Bill 
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allows.  It is fair and reasonable for an owner and/or occupier of a site to be told in advance of a public statement 
of classification by the CEO.  There is a right to know what is the classification.  The minister quite rightly 
pointed out a concern; namely, that an owner or occupier of a site may then organise a legal team to fight the 
classification.  I would have thought that if there were merit in any concern of the owner or occupier it would 
result in a technical team being assembled by the owner or occupier to try to convince the CEO that he or she is 
wrong on technical grounds, not legal ones.  The CEO and his staff are susceptible to public pressure.  My 
involvement with that arm of government goes back to when I was an employee of the Department of 
Conservation and Environment in 1980-81.  I have known nearly all the CEOs and chairs of the EPA over the 
past 25 years.  I have to say that they are, fortunately, as human as the rest of us.  Therefore, they are susceptible 
to public pressure.  Not involving an owner and/or occupier in this part of the loop will potentially unfairly 
disadvantage the owner or occupier when a site might be the subject of significant community, media or political 
interest; for example, in the lead up to an election.  I see it is absolutely essential that an owner and/or occupier 
be involved and told of the proposed classification by the CEO under proposed clause 5(c). 
Dr J.M. EDWARDS:  Clause 15 and the subsequent clauses are being overlooked.  Clause 15 states - 

(1) As soon as is practicable after a site is classified, and in any event not later than 10 days after 
the site is classified, the CEO is to cause written notice of the classification of the site to be 
given . . .  

Notice is given to the owner and, at the discretion of the CEO, a list of other people.  I am not totally clear about 
the point the member is trying to make.  I assume it is a point of practical democracy that an owner has a right to 
know what is going on if his land is about to be classified.  Is that right? 
Mr B.K. Masters:  Not so much practical democracy but the practicality of what a site classification might mean 
for an owner or occupier.  In other words, if the minister owned a site that was contaminated and I determined to 
classify it “contaminated-restricted use”, if the minister undertook a use for which it is not authorised, the result 
would be “out” or something similar.  I would have thought that as soon as a classification was made, it would 
lock an owner or occupier into a series of events or actions. 
Dr J.M. EDWARDS:  I am now getting the gist of what the member is driving at.  We are talking at cross 
purposes.  The aim of division 2 is to allow the CEO to obtain health or other relevant advice that examines the 
risk and contamination of a site.  It allows a site to be classified according to that framework.  At that stage, the 
CEO cannot take into account the economic circumstances of a person or what he is likely to think about a 
certain classification, or other factors.  This is getting down to the serious nuts and bolts of an issue: what is the 
nature of the risk and the contamination?  As soon as that has been decided, an owner is notified within 10 days 
and he can appeal.  Other appeal mechanisms are also available.  If the member’s point was about practical 
democracy in that an owner has a right to know what someone is thinking about his or her plot of land, I would 
have some sympathy with that.  An owner would already know that because he would have received a notice 
stating that a report has been made.  The notification would contain information about what will happen next.  It 
also includes guidelines about how sites are classified.  A raft of information is available to an owner.  Once we 
know a site is contaminated or likely to be, we must move on to work out what is the nature of the risk and put 
the information on the database. 
Mr B.K. MASTERS:  I think the minister is too trusting - I will not mention the word Brookdale.  The way this 
provision is written creates an opportunity for community campaigning or media hysteria to be whipped up to 
influence the CEO to potentially apply a higher level of classification to a site than might otherwise be justified 
on technical grounds.  By involving an owner or occupier in the site assessment process - I am not talking about 
long delays - the CEO could write to an owner or occupier advising he has seven days in which to reply.  If 
contamination remediation was required, for example, at least the chief executive officer would then know from 
the owner or occupier whether there were technical reasons why the owner or occupier considered that the 
classification was not fair or reasonable or technically accurate and might require a lesser classification.  I do not 
mean that the site would be not classified as contaminated without restrictions on its use, but a lesser 
classification such as “contaminated - restricted use” might be more appropriate.  Especially in the lead-up to an 
election, this provision gives people an opportunity to use this section of the Bill to cause the minister and the 
Government of the day significant difficulty.  I can only alert the minister to my concerns.  I must confirm that 
my concerns are not related to practical democracy, as the minister highlighted; I am talking about the real, on-
the-ground outcomes of having a CEO who is about to do something that may cause a lot of grief and a lot of 
tears for the Government of the day later down the track.   

Debate adjourned, on motion by Dr J.M. Edwards (Minister for the Environment and Heritage). 
 


